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Topics 

• Accident investigations – pitfalls 

- Builders Ltd policy on investigations 

• Corporate manslaughter 

- Is Builders Ltd vulnerable? 

• Sentencing trends 

- Turnover of Builders Ltd 

• Risk 

- foreseeability 

• Enforcement Notices 

 

 



 

 

 

Accident Investigations and 

Privilege 

 

 
 
 

 

 



Incident Response Protocols 

 

• Should cover for all fatal & major incidents: 

- Escalating incidents internally – to who? John? 

- RIDDOR reporting 

- Accident investigations / email protocols etc – dominant 

purpose? 

- Managing requests for documents – document 

management protocols; John as point of contact. 

- HSE/Police interviews (voluntary, compulsory and PACE) 

- Communications with third parties 

- Notifying insurers 

- Appointing specialist regulatory criminal lawyers 
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Legal duty to investigate accidents? 

 

 Management of Health and Safety at Work 
Regulations (Northern Ireland) 2000: 

 

• NO specific legal duty to investigate 

 

• Express legal duty to monitor and review H&S 
arrangements (Reg 5): 

 

• ACoP and Guidance suggest this includes 
investigation 
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Legal Pitfalls 

 

Civil and Criminal Liability 

 

• Admissions of liability  

 

• Disclosure obligations to PI claimants, HSE and 

Police 
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Co-operation 

• Article 22 HSWO… 

 

(k)     to require the production of, inspect, and 

 take copies of …  

 (i) ….  

 (ii) any other books or documents which it 

 is necessary for him to see for the 

 purposes of any examination or 

 investigation…; 
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Dilemma! 

Balance 

 

 Investigating cause of accident and 

learning from it, so as to prevent a 

recurrence 

Against  

 

 Avoiding admissions of liability 
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Legal Privilege 

• Legal solution = legal / litigation privilege 

– control of information 

• Privileged documents do not have to be 

disclosed to third parties 

• Solicitor-client communications 

– Relating to advice on legal duties 

• Third party communications / documents 

• Dominant purpose was in contemplation 

of legal proceedings 
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Co-operation 

• Article 22 HSWO… 

 

(8)     Nothing in this section shall be taken to 

 compel the production by any person of a 

 document of which he would on grounds 

 of legal professional privilege be entitled 

 to withhold production ….  



11 

Can Accident Reports be privileged? 

• Waugh -v- British Railways Board 1980 

 

– “a document which was produced or brought 

into existence…with the dominant purpose 

…of using it or its contents in order to obtain 

legal advice or to conduct or aid in the 

conduct of litigation… should be privileged 

and excluded from inspection ” 
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Can Accident Reports be privileged? 

• Buncefield Litigation 2008 

• Explored factually what lay behind the reports to 

establish their dominant purpose 

 

• Looked at the organisations accident 

investigation policy  

 

• Dominant purpose test not proven so privilege 

failed 
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Can Accident Reports be privileged? 

 

• R v Bruce Power Inc [2009] Canada, Ontario 
Court of Appeal 

 

• Internal investigations can be shielded from 
disclosure and use in subsequent prosecutions 
provided steps are taken to cloak the 
investigation in privilege 
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Legal Privilege – key features 

1. involve external lawyer and document the lawyer’s 

request to undertake investigation 

2. conduct the investigation 

– Email Protocol:  

• Group or “committee” 

• Beware informal language 

3. head the report: draft/privileged/addressed to lawyer 

- for dominant purpose of obtaining legal advice.  

4. send draft investigation report to lawyers for advice 

on potential legal proceedings 

– Restrict circulation (or risk waiving privilege status!) 



Reality! 

• Creating a privileged investigation gives you a degree 

of control over the flow of information i.e. when and what 

to disclose, and better protects the organisation from  

business risks e.g. commercial and legal; 

 

• It is concerned with the dominant not sole purpose of the 

investigation e.g. lessons can still be learnt internally and 

externally, but in a managed way 

 

 



Reality! 

• It does not mean: 

– You are failing to co-operate; or 

– Obstructing an inspector (unless you fail to comply 

with some specific statutory duty or intentionally 

mislead etc) 

 

• Neither privilege nor your lawyers SHOULD be an 

obstacle to sharing experience but it is prudent to 

take simple steps (take control) in order to best 

protect the organisation 
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Incident Response Protocol 
 

• INCIDENT RESPONSE PROTOCOL 

 

• Internal policy on accident investigations – 
why do them? – a multitude of possible 
reasons 

–Buncefield 

• Exercise judgment when appropriate (not in 
all cases) 

– Is learning lessons the primary or 
subsidiary purpose of this particular 
investigation? 



Corporate Manslaughter 



Corporate Manslaughter and Corporate 

Homicide Act 2007 

• Introduced new manslaughter offence for organisations 

• In force – 6 April 2008 

• 8 convictions to date (3 trials; 5 guilty pleas)  

• 2 acquittals 

• 3 further charges: 

– Pyranha Mouldings Ltd – trial 17 November 2014 

– Baldwins Crane Hire Ltd – preliminary hearing on 14 

November 2014 at Preston Crown Court 

– Huntley Mount Engineering Ltd – preliminary hearing 

on 12 November 2014 at Manchester Crown Court 

 
 



Corporate Manslaughter and Corporate 

Homicide Act 2007 

• Areas for dispute (so important to get right!): 

– Grossness of the Breach 

• Compliance with law / standards / guidance 

• Safety Management System 

• Organisation’s safety culture 

 

– Role of senior management 

• Collective failings 

• Effective delegation, empowerment and 

accountability 
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Penalties for Corporate Manslaughter and 

Corporate Homicide Act 2007 

• Penalties  

– unlimited fine 

• Sentencing Guidelines Council - 

appropriate fine will seldom be less than 

£500,000 and may be measured in millions 

of pounds.  

– remedial order; and / or  

– publicity order 

 

 

 



Fines for Corporate Manslaughter 



Corporate Manslaughter and Corporate 

Homicide Act 2007 

– Current Statistics: 

• In England & Wales – current active cases total 

48* 

• 147 cases considered for CM between 2011 and 

2013 
 

 

   

 

 

 

* February 2014 



Sentencing Trends 



Sentencing Council Guidelines 

• Definitive Guideline in England & Wales – persuasive 

value in Scotland and NI 

 

• Apply only to organisations, NOT individuals 

 

• Apply to Corporate Manslaughter and to fatal accident 

cases under HSWA where offences were a 

SIGNIFICANT CAUSE of the death 

 

• Apply to cases sentenced after 15 February 2010 



What’s the appropriate level of fine? Sellafield 

Ltd and Network Rail Appeal [January 2014] 

• Joint appeal by two very large companies against “manifestly 

excessive” fines imposed for H&S / environmental breaches 

following early guilty pleas: 
 

– Sellafield = turnover of £1.6bn – fined £700k (for failures 

concerning the proper segregation of radioactive waste) 
 

– NR = turnover of £6.2bn – fined £500k (for very serious 

injuries sustained to a child at an unmanned level crossing) 
 

• The Appellant companies argued that fines of this severity 

were only appropriate for fatal / major public disaster incidents 
 

• The Court dismissed the joint appeal and upheld the fines 



What’s the appropriate level of fine? Sellafield 

Ltd and Network Rail Appeal [January 2014] 

• The Court held that when sentencing companies turning over 

>£1bn, a careful examination of their structure, turnover, 

profitability and remuneration of directors must be completed 

• Regard must be had to both the seriousness of the offence 

as well as the financial circumstances of the offender: 

– “The fine must be fixed... with the objective of ensuring that 

the message is brought home to the directors and 

members of the company (usually the shareholders)” 

• Sellafield = ordinary dividend company – higher fine:turnover 

ratio to affect shareholders 

• NR = no dividend company (i.e. profits re-invested into rail 

network) – lower fine:turnover ratio to protect public amenity 



R v Southern Water Services Ltd (Jan 

2014) 

• Environmental offences – discharges of untreated 

sewage into the sea 

• £200,000 fine upheld by Court of Appeal 

• No actual harm but potential existed for serious harm to 

the local economy 

• £0.75bn turnover 

• “It is incumbent on the company to explain to the court 

the cause of its offending behaviour, the current offence 

and its proposals for protecting the public from such 

further offending” 

• The fine could have been substantially greater 
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R v Costain Ltd (July 2014) 

• worker killed when a telehandler overturned during the 

construction of the Parkway development in Newbury  

• the safety of the vehicle was compromised by limited space 

and other obstructions in the area 

• Costain Limited, the principal contractor, was prosecuted 

for failing to provide a safer system of work.   

• fined a total of £525,000 and ordered to pay a further 

£90,577 in costs after being found guilty (following a trial) of 

breaching Sections 2(1) and 3(1) of the Health and Safety 

at Work etc Act 1974, and two breaches of regulation 3 of 

the Management of Health and Safety at Work Regulations 

1999. 
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Sentencing Council - Definitive Guideline for 

Environmental Offences 

 
• Apply to all offences sentenced in England and Wales  

 after 1 July 2014, regardless of the date of the offence 

• Compensation / confiscation / fines 

• Fines linked to offence category - culpability and harm 

factors.   

• Within each category the court is given a starting point and 

range of possible fines.   

• Different starting points and ranges apply depending on the 

size of the company (determined by reference to turnover 

or equivalent) but range from £100 to £3 million.  
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Risk – Articles 4 & 5 HSWO 



Articles 4 & 5 – material risk 

• Why? 

– Article 4 & 5 HSWO are concerned with risk 

– The risk must be a real / material risk, not fanciful 

– “The prosecution must show a risk that is more than 

fanciful and theoretical, one which would require a 

reasonable person to do something about it. It 

focuses on the important aspect of foresight without 

the benefit of hindsight” 

– Baker v Quantum / R v Tangerine and Veolia followed 

• Safety must be judged by the understanding 

and standards of the times. 



Articles 4 & 5 HSWO – material risk 

• R v Geoffrey Counsell 

• M5 Motorway crash involving 34 vehicles, November 

2011 

• Reduced visibility on the motorway because of smoke 

and fog 

• 7 fatalities plus 51 injured 

• January 2013 – 7 counts of Manslaughter dropped 

• Section 3(2) HSWA remained 

• December 2013 

– Acquitted at the direction of the judge 

 



Polyflor Ltd v Health and Safety 

Executive [July 2014]  
 

• One of Polyflor's employees, a Technical Support 

Engineer, was undertaking maintenance work on a 

conveyor.  When the machine became blocked, a limited 

permit to work was raised so that the machine could be 

operated without guarding.  The engineer, put a spanner in 

the belt and was pulled into the machine, resulting in a 

broken arm. 

• The engineer accepted that he had been blasé on the day 

of the accident and had taken a foolish risk.   
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Polyflor Ltd v Health and Safety 

Executive [2014]  

• Polyflor argued that any risk was entirely attributable to 

and materialised due to the foolish act of the employee 

rather than the system of work e.g. there was no breach 

of duty under HSWA and no exposure to any risk which 

Polyfor had created. 

• Court of Appeal - notwithstanding the accident was 

caused by the foolish act of the employee, there was still 

the existence of a risk created by the employer so that 

the onus passed to them to take all reasonably 

practicable steps to prevent employees from being 

exposed to that risk. 

 

35 



Polyflor Ltd v Health and Safety 

Executive [2014]  
• When considering whether employees or non-employees 

are exposed to a risk, employers must consider in their 

risk assessments the likelihood that employees will act 

foolishly and depart from a laid down safe system of 

working. Risk assessments are an exercise in foresight 

and case law (Baker v Quantum Clothing Group Ltd 

2011 and R v Tangerine Confectionary Lit and Veolia ES 

(UK) Ltd 2011) makes clear that the risk assessment 

process (which serves as a blueprint for action) must be 

broad enough in its scope to consider not only obvious 

risks but also things which are not obvious, including the 

likelihood that employees may act foolishly. 

36 



Enforcement Notices 



Rotary Yorkshire Ltd v Sarah Jane 

Hague (HSE Inspector) [July 2014] 

• Rotary appealed against a decision of an employment tribunal 

upholding a prohibition notice.  Rotary had been carrying out 

certain mechanical and electrical installation works on a major 

construction site.  During a site inspection, the HSE inspector 

discovered exposed conductors in a high voltage room.  If 

live, contact with these could cause serious injury or death.   

• Before the tribunal, Rotary argued that the prohibition notice 

was premature and that the inspector should have awaited 

the outcome of a test which took place the following day and 

which confirmed that the conductors were dead and had been 

on the day of the inspector's visit.  The tribunal disagreed. 
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Rotary Yorkshire Ltd v Sarah Jane 

Hague (HSE Inspector) [July 2014] 

• Rotary successfully appealed.  In finding for them the 

appeal court confirmed that:- 

 

– As prohibition notices had to be entered in a public 

register, their existence could be detrimental to a 

company  

 

– Consequently, it is reasonable only to issue such 

notices if clearly needed.  
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Rotary Yorkshire Ltd v Sarah Jane 

Hague (HSE Inspector) [July 2014] 

• In determining whether or not the risk existed at the time 

of the inspector's visit "the court does not close its eyes 

to matters that occurred after that time" – that is not the 

same, however, as using hindsight.  The "court's function 

is… to identify on the evidence before it, which is not 

restricted to matters that were in existence before a 

particular date, what the situation was at that particular 

date.  Did the relevant risk exist?.....".  

• If alternative action can provide sufficient protection then 

that should be pursued  

– In the case of a respectable business, advice may be 

all that is needed 
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